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2 November 2007

Jill Daniels

Acting Director of Public Affairs

New York State Office of Mental Health

44 Holland Avenue

Albany, NY  12229


Re: Your response to my Freedom of Information Law Request, 2 October 2007

Dear Ms. Daniels:
I am writing to appeal the Office of Mental Health’s incomplete and unsatisfactory response to my FOIL request of 2 October 2007 (copy enclosed).  In my original letter, I requested the name of the person or body to which I should direct an appeal, and that information was not provided in your response of 29 October 2007.  Therefore, I am directing my appeal to you with copies to OMH’s Commissioner and Counsel and to the Committee on Open Government.

I acknowledge receipt of the following documents enclosed with your letter of 29 October 2007: a position statement on ECT dated July 2005, Guidance on ECT dated September 22, 2007, and clinical indication for ECT, dated September 24, 2007.  

These documents are not fully responsive to my request for “copies of any written statements, policies, guidance, memoranda and/or electronic communications pertaining to OMH’s policies or procedures for handling matters pertaining to petitions for electroconvulsive therapy (ECT) over objection or without consent, dated from January 1, 2000 to the present.”  I am well aware that there were electronic communications, written statements and memoranda about ECT over objection during the period of January 1, 2000 and March 31, 2003, when I was employed by OMH, and would question the implication in your letter that there were no other such documents created in the intervening years other than the three that you sent me. 

I also requested “records or portions thereof pertaining to all petitions requesting a judicial order authorizing the administration of electroconvulsive therapy (ECT) over a patient's objection or without her/his consent brought by the New York State Office of Mental Health (OMH) and/or its facilities from January 1, 2000 to the present. I am specifically not seeking information which is exempt from FOIL because of privacy requirements related to MHL 33.13 or the Health Insurance Portability and Accountability Act (HIPAA); therefore, I am asking for redacted documents where necessary to address these concerns.” 

Your response that “OMH has only recently begun to track them centrally and our facilities have not maintained files responsive to your request” was non-responsive. While OMH may have just recently begun to track these cases in Central Office, you did not provide the records of these recently tracked cases.  Further, the statement that OMH facilities do not maintain records about petitions that they bring before the court in these kinds of cases strains credulity.  If a medical director or facility director determines to bring a court petition to force ECT on an objecting individual, a record is certainly kept of that decision and the steps that follow. OMH Counsel’s Office would be informed of these decisions, as it would have to request representation in court by the Attorney General’s Office. When an attorney from the Attorney General’s office represents OMH at a Rivers hearing on these matters, there are certainly records kept, and OMH has access to them.  When doctors and anesthesiologists working for OMH perform ECT on an individual who has not signed a consent form but is under a court order, these personnel are certainly aware of that fact, and records exist that show the procedure was performed under court order rather than by consent of the patient.  
Therefore, I request that OMH respond in full to my original request of 2 October 2007. 









Sincerely,









Darby Penney

cc: Michael Hogan, OMH Commissioner

       John Tauriello, OMH Counsel

       NYS Committee on Open Government

